UNI TED STATES BANKRUPTCY COURT
NORTHERN DI STRICT OF OHI O

I N RE: *
*
DUANE SCHULTZ, *
* CASE NUMBER 03-40766
*
Debt or . *
*
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ROBERT H. KI RKPATRI CK, JR.,
et al .,
Plaintiffs,
VS. ADVERSARY NUMBER 03-4141

DUANE SCHULTZ,

Def endant .
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MEMORANDUM OPI NI ON
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This matter canme before the Court on the notion for
sunmary judgrment (the "Motion") filed by Plaintiffs Robert H.
Kirkpatrick, Jr. and Lori A. Kirkpatrick ("Plaintiffs"). Debtor/
Def endant Duane Schultz ("Defendant") failed to reply to the
Motion. This Court has jurisdiction over this matter pursuant
to 28 U S.C. 8 1334(b). This is a core proceeding pursuant to
28 U.S.C. 8§ 157(b)(2)(l). The follow ng constitutes the Court's
findings of fact and concl usions of |aw pursuant to Fen. R Baxkr

P. 7052.



STANDARD OF REVI EW

The procedure for granting sunmary judgnent is found
in Fep. R. Cv. P. 56(c), made applicable to this proceeding through
Fep. R. Baxr P. 7056, which provides in part that

[t] he judgnment sought shall be rendered fort h-

with if the pleadings, depositions, answers

to interrogatories, and adm ssions on file,

together with the affidavits, if any, show

that there is no genuine issue as to any

material fact and that the noving party is

entitled to a judgnent as a matter of | aw.
FeEp. R. Baxxr. P. 7056. Summary judgnent is proper if there is no
genui ne i ssue of material fact, and the noving party is entitledto
judgnment as a matter of law. Feo. R Cv. P. 56(c); Cel otex Corp. v.
Catrett, 477 U.S. 317, 322-23 (1986). A fact is material if it
coul d affect the determ nation of the underlying action. Anderson
v. Liberty Lobby, Inc., 477 U S. 242, 248 (1986); Tenn. Dep't of
Mental Health & Retardationv. Paul B., 88 F. 3d 1466, 1472 (6th Cr.
1996). An issue of material fact is genuine if a rational fact-
finder couldfindinfavor of either party on the i ssue. Anderson,
477 U. S. at 248-49; Structurlite Plastics Corp. v. Giffith (Inre
Giffith), 224 B.R 27 (B.A. P. 6th Cir. 1998). Thus, summary j udg-
ment is inappropriate "if the evidence is such that a reasonable
jury could return a verdict for the nonnoving party."” Anderson,
477 U.S. at 248.

In a nmotion for summary judgnment, the novant bears the

initial burden to establish an absence of evidence to support

t he nonnoving party's case. Cel otex, 477 U.S. at 322; G bson



v. G bson (Inre G bson), 219 B.R 195, 198 (B.A. P. 6th Cir. 1998).
The burden then shifts to the nonnoving party to denonstrate the
exi stence of a genuine dispute. Lujan v. Defenders of Wldlife,
504 U. S. 555, 590 (1992). The evidence nust be viewed in the |ight
nost favorable tothe nonnmoving party. Adickes v. S.H Kress & Co.,
398 U. S. 144, 158-59 (1970). However, in responding to a proper
moti on for sunmary judgnent, the nonnoving party "cannot rely on
t he hope that the trier of fact will di sbelievethe novant's deni al
of a di sputed fact, but nust 'present affirmative evi dence i n order
to defeat a properly supported notion for summary judgnent.'"
Street v. J.C. Bradford & Co., 886 F.2d 1472, 1476 (6th Cir. 1989)
(quoting Li berty Lobby, 477 U. S. at 257)). That is, the nonnmovi ng
party has an affirmative duty to direct the court's attention to
t hose specific portions of the record upon which it seeks to rely
to create a genuine issue of material fact. Street, 886 F.2d at
1479.
DI SCUSSI ON
Fact s

On June 30, 2003, Plaintiffs filed an amended conpl ai nt
(the "Conpl aint") asserting that the debt Def endant owes to Pl ai n-
tiffs is nondi schargeable pursuant to 11 U S.C. 8§ 523(a)(2)(A).
Def endant oper at es an uni ncor por at ed busi ness, Exterior Renodel ers
and First Response Honebui |l ders and Renodel ers, that perfornms hone
i nprovenent, renodel i ng and newconstructi on. Defendant and Pl ai n-

tiffs enteredinto acontractual agreenment (the "Agreenent") whereby



Def endant was to construct a pole barn and Plaintiffs were to make
i nstal |l ment paynents totaling Twenty Thousand Si x Hundred Dol | ars
($20, 600. 00) to Defendant for erectingthe pole barn. The contract
price was i ntended to enconpass t he cost of materials, | abor and all
i nci dental expenses related to the pole barn's construction.

Plaintiffs paid Defendant Fifteen Thousand Four Hundred
Fifty Dollars ($15,450.00) pursuant to the terms of the Agree-
ment. At sone point after receiving this noney, Defendant ceased
working and failed to conplete construction of the pole barn.
Accordingly, Plaintiffs hired another contractor to conplete
construction. Plaintiffs paid Thirty-One Thousand Two Hundred
Seventy-Two and 78/ 100 Dollars ($31,272.78) in total for the
conpl eted pol e barn, conprised of the paynents nade to Def endant
under the ternms of the Agreenment that was never conpl eted and the
paynments made to the contractor who conpleted the pole barn. On
Novenmber 29, 2002, Plaintiffs were awarded a default judgnment inthe
Court of Common Pl eas, Medi na County, Ohi o, Case Number 02 CIV 1163,
inthe anount of Thirty-Three Thousand Ei ght Hundred Ei ght een and
34/ 100 Dol | ars ($33, 818. 34) i n conpensat ory damages and One Thousand
Ei ght Hundred Dol |l ars ($1,800.00) in attorney fees.

In Plaintiffs' Mtion, they assert Defendant failed to
performpursuant tothe ternms of the Agreenent, alleging: (1) Defen-
dant failedto conplete construction, (2) Defendant perfornedin a
negl i gent and unwor kmanl i ke manner; (3) Def endant unil aterally and

wi t hout notice ceased to performwork; (4) Defendant suppliedinsuf-
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ficient funds to the suppliers and (5) Defendant was unjustly
enri ched by Fi fteen Thousand Four Hundred Fifty Dol |l ars ($15, 450. 00)
because he was paid for work which he failed to perform In sum
al t hough the action i s based upon Defendant's failure to conplete
a contract, Plaintiffs appear torely ontort concepts in asserting
t hat Def endant breached his duty to themby negligently perform ng
work on the pole barn, thereby injuring Plaintiffs. In addition,
Plaintiffs assert that Defendant engaged in unfair, deceptive and
unconsci onabl e acts and practices determ nedto be in violation of
Ohi 0 Revi sed Code 88 1345.02 and 1345.03, and all ege that Defen-
dant's conduct was intentional.
Legal Analysis

Anotion for sunmary judgnment i s appropriateif (1) there
i's no genuine i ssue of material fact and (2) if the noving party is
entitledtojudgnent as a matter of | aw. Defendant never responded
to Plaintiffs' Conplaint or to Plaintiffs' Motion. Plaintiffs
provided the Court with a copy of: (1) the Agreenent; (2) the
default judgment; (3) the checks paidto Defendant; (4) anitem zed
list of the costs expended to conplete the pole barn and (5) an
affidavit of Plaintiff Lori A Kirkpatrick. Based on the record
provi ded, no material facts are in di spute. However, Plaintiffs’
facts fail toestablishentitlenent totherelief requested. Based
ontherecord Plaintiffs provided, they are not entitledto judgnent
as a matter of |aw

Plaintiffs assert they are entitled to summary judg-



ment pursuant to 8 523(a)(2)(A) of the Bankruptcy Code. Section
523(a)(2)(A) provides that a Chapter 7 discharge
does not discharge an individual debtor from

any debt --

(2) for noney, property, services or an
ext ensi on, renewal, or refinancing of credit,
to the extent obtained, by --

(A) falsepretenses, afalse repre-
sentation, or actual fraud, other than a
statement respecting the debtor's or an
insider's financial condition[.]
11 U.S.C. §8 523(a)(2)(A). Plaintiffs do not provide any specific
facts regarding fal se pretenses, a fal se representation or actual
fraud performed by Defendant inrelationto construction of the pole
barn. Rather, Plaintiffs primarily assert conclusory statenents.
For exanmple, Plaintiffs assert, "Defendant engaged i n unfair, decep-
tive and unconsci onabl e acts and practices in violation of OR C.
1345. 02 and 1345.03. Plaintiffs believe the conduct of Defendant
was intentional."” (Pls." Mdt., 3.) However, Plaintiffs fail to
provi de ANY facts supporting this conclusory statenent. Based on
the record Plaintiffs have provided, Plaintiffs fail to establish
t hat the debt was based on fal se pretenses, a fal se representation
or actual fraud and, thus, constitutes an exception to discharge.
CONCLUSI ON
The notion for summary judgnent filed by Plaintiffs is
her eby deni ed.

An appropriate order shall entered.
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ORDER

ER I b I R S e I b b I I R S b S S S S b S R S S b S S R R Sk S b

For the reasons set forth in this Court's nmenorandum
opi nion entered this date, the notion for sunmary judgnment fil ed by
Plaintiffs Robert H Kirkpatrick, Jr. and Lori A. Kirkpatrick
i s denied.

IT 1S SO ORDERED

HONORABLE KAY WOODS
UNI TED STATES BANKRUPTCY JUDGE



CERTI FI CATE OF SERVI CE

| hereby certify that a copy of the foregoi ng Menorandum

Opi nion and Order were placed inthe United States Mail this

day of January, 2005, addressed to:

ROBERT H., JR and LORI A. KIRKPATRI CK,
2245 Hickory Creek Drive, Medina, OH 44256.

RONALD M MARTIN, ESQ., 1615 Akron Peninsul a
Road, Akron, OH 44313.

DUANE SCHULTZ, 1731 Louisiana Road, South
Daytona, FL 32119.

ELAI NE B. GREAVES, ESQ., 34 Federal Pl aza West,
810 Wck Building, Youngstown, OH 44503.

SAUL ElI SEN, United States Trustee, BP Anerica
Bui | di ng, 200 Public Square, 20th Fl oor, Suite
3300, C eveland, OH 44114.

JOANNA M ARMSTRONG



